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THE DISCIPLINARY SYSTEM

The Office of Disciplinary Counsel (ODC) is part of
a comprehensive lawyer regulation system
established by the Montana Supreme Court.
Effective July 1, 2002, the system consists of
ODC and the Commission on Practice (COP).
COP and ODC are under the direct supervision of
the Montana Supreme Court.

ODC performs central intake functions and
processes, investigates and prosecutes
complaints against lawyers that are within the
disciplinary jurisdiction of the Court. COP hears
and decides the complaints and, in appropriate
cases, makes recommendations to the Court for
discipline. The disciplinary system is explained
in further detail in the Rules for Lawyer
Disciplinary Enforcement (2002), which can be
found at www.montanaodc.org.

The initial steps for processing a complaint are as
follows.

STEP ONE:
OFFICE OF DISCIPLINARY COUNSEL

ODC receives information and complaints
regarding lawyers’ misconduct from members of
the public, attorneys or the courts; conducts a
preliminary review of each complaint and
determines whether the complaint involves a
matter that is within the disciplinary jurisdiction
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of the Court. Upon investigation and as Disciplinary Counsel deems
appropriate, ODC may continue processing the complaint or dismiss the
complaint without prejudice where the complaint does not appear to be within
the disciplinary jurisdiction of the Court or the facts do not appear to warrant
disciplinary action. ODC refers to these as “screened complaints” or “pencil
files.” Screened complaints are those not already docketed. A screened
complaint may also result from ODC’s request for additional information
needed from a complainant.! If a complaint is dismissed by ODC, the
complainant has the opportunity to request review of the dismissal by a COP
Review Panel.

If a complaint is docketed during the intake process, ODC may: 1) send the
complaint to the lawyer against whom the complaint is made; 2) send the
lawyer's response to the complainant and request his or her reply to the
lawyer's response, and, 3) conduct an investigation, prepare an intake and
investigation summary report and make recommendations to a COP Review
Panel for its review and determination.

STEP TWO:
COMMISSION ON PRACTICE REVIEW PANEL

The COP Review Panel reviews the contents of the file, including but not
limited to Disciplinary Counsel’s summary investigative report and
recommendation. The Review Panel will either: 1) refer the complaint to
Disciplinary Counsel for further investigation; 2) dismiss the complaint; 3)
request Disciplinary Counsel to prepare and file a formal complaint, or 4)
recommend to an Adjudicatory Panel imposition of a private admonition.

Upon dismissal of an informal complaint, the COP Panel before which the
complaint is pending will advise the complainant in writing that he or she
may petition the Panel for reconsideration within thirty days of receipt of
notice of the disposition if he or she is not satisfied with the Panel’s
disposition. The Panel, upon reconsideration, may approve the disposition or
take such other action as may be appropriate and notify the complainant and
the lawyer. The Supreme Court may, in its sole discretion, review the Panel’s
disposition upon reconsideration.

Additional procedures used in the lawyer disciplinary system, including but
not limited to the filing of a formal complaint and conducting hearings, are
explained in the Rules for Lawyer Disciplinary Enforcement (2002).

! Effective July 7, 2003, the Montana Supreme Court amended the RLDE to allow Disciplinary Counsel
to dismiss cases under limited circumstances.



PUBLIC INQUIRIES & COMPLAINTS FILED

From January 1, 2008 through

December 31, 2008, the public made 5-Year Annual Comparison of Inquiries
368 total inquiries, which include 315
telephone, 40 written, and 13 walk-in

requests. Phone Written Walk-ins  TOTAL
As a result, 324 informal complaints 2004 654 87 17 758
were filed, 100 of which were 2005 460 117 9 586
screened prior to COP involvement 2006 405 59 4 468
and 258 resulted in cases immediately 2007 346 2% 10 382
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those inquiries. The result of the
referrals is a decrease in phone
inquiries and packets mailed.

As stated above, ODC received 324 new informal complaints in 2008, 258 of
which were opened and docketed because they made allegations of attorney
misconduct or the complainant appealed a dismissal by ODC, and 100 of
which were screened prior to docketing, referred to as a “screened complaint”
further described above.

ATTORNEYS LICENSED IN MONTANA

The total number of attorneys licensed to practice law in Montana as of
December 31, 2008 is 3,400; 2,871 in-state attorneys and 529 out-of-state



attorneys whose licenses are in active status. Based upon the number of in-
state attorneys, informal disciplinary complaints averaged about one for every
10 attorneys over the twelve-month period. Some attorneys were subject to
multiple complaints.

CASES IN INVENTORY

In 2008, including pending cases carried over from previous years, ODC had
494 total open, docketed complaints (236 carried over and 258 new) and 121
screened complaints (21 carried over and 100 new). The following is a five-
year comparison of the number of ODC’s cases in inventory, both screened
and docketed.

2004 2005 2006 2007 2008
TOTAL NEW INQUIRIES 415 429 371 379 324
SCREENED COMPLAINTS
Screened Complaints Carried over from previous years 13 13 19 21 21
Complaints Screened 131 156 145 140 100
TOTAL SCREENED COMPLAINTS IN INVENTORY 144 169 164 161 121
DOCKETED COMPLAINTS
Docketed Complaints Carried over from previous years 72 110 201 198 236
Complaints Docketed 340 329 269 286 258
TOTAL DOCKETED COMPLAINTS IN INVENTORY 412 439 470 484 494

Of the 494 open cases in inventory in 2008, ODC completed intake and
investigations and made 308 reports and recommendations (including
supplemental reviews or appeals) to the COP over the course of the five COP
meetings held during the year (average of 65 reports per meeting).

In comparison, ODC completed 257 reports in five meetings in 2007 (average of
53 per meeting), 289 reports in five meetings in 2006 (average of 58 per
meeting), 353 case reports in six meetings in 2005 (average of 59 per meeting),
and 280 reports in five COP meetings in 2004 (average of 56 per meeting).

At the end of 2008, there were 17 open formal cases and three formal
complaints to be filed pursuant to COP’s recommendation. Of the open formal
cases, five were awaiting determination by COP and none were awaiting
determination by the Montana Supreme Court. In addition, two cases
involving a Rule 26 tendered admission were awaiting determination by COP,
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and one informal case involving a Rule 26 tendered admission was awaiting
determination by COP. One case was awaiting a formal hearing before the
COP, two cases involving one attorney were awaiting a Rule 28 hearing, and
five cases involving two attorneys were awaiting a Rule 26 hearing. One case
was held in abeyance, and one case was in the litigation stage. ODC is
monitoring 12 attorneys for compliance with disciplinary orders.

There were three attorneys awaiting a private admonishment by the COP at the

end of 2008 and 13 cases waiting to be reviewed by COP for private
admonitions.

DISPOSITIONS OF SCREENED AND

DOCKETED COMPLAINTS

SCREENED COMPLAINTS 2003 2004 2005 2006 2007 2008
Closed with No Further Action 12 58 68 64 50 38
Dismissals by ODC 29 33 34 56 54 34
ODC Dismissals Appealed to COP 2 7 2 18 12 14
ODC Dismissals Closed 27 26 32 38 42 20
Total Screened Complaints Closed w/o COP Involvement 39 8 100 102 92 57
Total Screened Complaints Docketed, including appeals 30 54 58 49 66 41
Total Screened Complaints Carried over to following year 13 13 19 21 21 7
DOCKETED COMPLAINTS 2003 2004 2005 2006 2007 2008
Dismissals by ODC / Complaints Withdrawn 40 41 29 13 11 7
ODC Dismissals of Docketed Complaints Appealed to COP 2 8 2 1 0 0
ODC Dismissals Closed 38 33 27 12 11 7
Closed Without Action — Attorney Deceased 1 3 3 3 3 1
Dismissals by COP w/ Letter of Caution 26 17 25 22 27 39
Dismissals by COP, including appeals 134 159 246 173 154 197
Total Dismissals by COP 160 176 271 195 181 236
Complaints Deferred 0 0 2 9 5 1
Private Sanctions 26 22 31 14 27 20
Public Sanctions or Disability Inactive Status 16 21 18 24 26 7
Petitions for Reinstatement - DENIED 0 0 0 0 1 1
Petitions for Reinstatement - GRANTED 0 0 1 0 0 1
Total Docketed Complaints Carried Over to 2009 (217) 2 3 2 13 26 171
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As previously explained in this report, screened complaints are those inquiries
that ODC dismissed because it determined they did not contain an allegation of
attorney misconduct or did not fall within the disciplinary jurisdiction of the
Supreme Court. Screened complaints also include complaints in which ODC
may request additional information from a complainant prior to docketing.

In the screened complaints resulting in closure with no further action, the
complainant did not respond to ODC’s request for more information or the
matter was withdrawn. In some of the screened complaints resulting in
docketed, informal disciplinary matters, more than one docketed file was
opened.

CASE PROSECUTIONS

Disciplinary Counsel appeared at 17 hearings over the course of the five COP
meetings held during the year further described below, along with a five-year
comparison.

2004 2005 2006 2007 2008
Formal Hearings 3 8 15 7 8
Rule 25 Hearings 0 1 0 0 0
Rule 26 Hearings 25 22° 6 11 7
Rule 28 Hearings 0 1 1 1 1
Show Cause Hearings 9 11 0 0 0
Reinstatement Hearings 0 2 0 0 2°
Cost Deliberation Hearings 0 0 0 1 0
TOTAL 37 45 22 20 17

In the past, Order To Show Cause hearings, which were set when a lawyer
failed to respond to an informal complaint, have often unduly delayed the

proceedings.

discipline.

Now, ODC typically includes failure to respond as a ground for

*In 2005, eight additional Rule 26 tendered admissions were reviewed by COP where the hearing was

waitved.

?In 2008, two reinstatement hearings were held; however, special counsel was appointed for one of the
matters, thus, ODC only appeared at one of the reinstatement hearings.



FORMAL DISCIPLINE OR
PLACEMENT ON DISABILITY INACTIVE STATUS

In 2008, the Montana Supreme Court imposed 7 formal disciplinary sanctions
and disability inactive rulings (permanent public records) based off 6 Court
orders for 6 Montana lawyers.* In addition, one Petition for Reinstatement was
denied and one was granted.

The public sanctions and disability inactive rulings included one suspension
and six public censures. They are as follows.

CAUSE NO. ATTORNEY'S NAME DISPOSITION ORDERED
PRO7-0422 PROCTOR, Charles Public Censure; Costs 2/13/08
PR0O8-0169 JOHNSON, Roy W. Public Censure; Costs 4/2/08
PR0O6-0794 HENNESSEY, Walter Public Censure; Costs 5/28/08

03-734 CHRISTIAN, Dana C. Petition for Re-instatement DENIED 6/11/08
06-190 OAAS, Torger Public Censure; Costs 8/6/08

05-029 DOUGLAS, William A.  Public Censure; Costs 9/24/08
93-510 PEARCE, George J. Petition for Re-instatement GRANTED 12/10/08
05-174 ENGEL, Joseph Suspension-60 days; Public Censure; Costs 12/17/08

The specifics of some of these matters may be found in the public records held
at the Clerk of the Montana Supreme Court, including the Montana Rules of
Professional Conduct found to have been violated. The information may also
be found in the Annotations to the Montana Rules of Professional Conduct,
which may be purchased from the State Bar of Montana.

There were about 58 public disciplinary orders in the 10-year period between
1992 and 2002 compared with 103 public disciplinary orders or disability
inactive rulings in the last six years, 2003-2008.°> The following is a five-year
comparison of public sanctions and disability inactive rulings.

*Some lawyers received multiple sanctions for their misconduct in a disciplinary matter. In addition,
some sanctions were imposed for an attorney’s conduct in multiple matters.
> In years prior to 2006, these figures included only one sanction per attorney.
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PRIVATE DISCIPLINE

In 2008, COP imposed an additional 20 private and informal disciplinary
sanctions on 18 attorneys, all of which included private admonishments. The
following is a five-year comparison of private sanctions.

Lawyer Discipline

Private Sanction Comparisons
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OVERVIEW

In 2008, about one for every 478 in-state active lawyers was formally
sanctioned or transferred to disability inactive status and about one in every
160 was privately sanctioned. Or, collectively, about one in every 120 Montana
lawyers (about one percent) was either publicly or privately sanctioned or
transferred to disability inactive status.

The collective statistic for 2007 was one in every 114 lawyers was either
publicly or privately sanctioned or transferred to disability inactive status; for
2006, one in every 90 lawyers; for 2005, one in every 39 lawyers; and for 2004,
one in every 56 lawyers.

Alternatively, about 99% were not subject to any disciplinary sanction or

disability inactive rulings last year. Montana lawyers continue to
overwhelmingly represent their clients ethically.

COMPLAINTS BY COUNTY

Complaints that resulted in docketed cases were filed against lawyers from the
various counties as follows.

Complaints by County

H Yellowstone
m Missoula
u Flathead
m Cascade
m Lewis and Clark
m Butte-Silver Bow
m Gallatin
m Ravalli
Sanders
m Musselshell
m Hill
Pondera
Others




NATURE OF GRIEVANTS
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The following is a five-year comparison of the various types of complainants
whose complaints resulted in docketed cases. Two attorneys self reported.

Nature of Grievants
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NATURE OF RESPONDENTS

The following is a five-year comparison of the various types of attorneys who
had a complaint filed against them, which resulted in a docketed case.
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